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Abstract—The use of conservation easements to keep private lands
undeveloped and protect open space and large scale landscapes has
grown rapidly. The New York State Adirondack Park includes 2.5
million acres (1 million ha) of state owned land and 3 million acres
(1.2 million ha) of private lands; over 781,000 acres (316,194 ha)
of these private lands were under publicly held conservation ease-
ment by 2012. Private landowners include commercial forest and
agricultural owners, second homeowners, residential landowners,
conservation organizations, educational institutions, and others. The
conservation easements convey property rights from the landownerto
the state in perpetuity. The specifics of each conservation easement
are individual and varied, with the main purposes being to protect
natural resource and landscape values such as open space, scenic
areas, wetlands, riparian areas, critical ecosystems, water quality,
wildlife and fisheries habitats, and other purposes.

Introduction

The Adirondack Park, established in 1892, contains both
state-owned Forest Preserve and privatelands. As New York
State sought to add more public lands within the Adiron-
dack Park, it attempted to acquire most if not all the rights
associated with each private land parcel purchased. Politi-
cal and economic realities have made less than fee-simple
transactions like conservation easements more practical
(Merenlender et al. 2004). Nationally, the use of conserva-
tion easements dates back to the 1890s, but it wasn’t until
some key governmental policies regarding common-law and
the open market were established in the 1980s that ease-
ments received widespread use as a preservation strategy
(Fairfax et al. 2005).
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Conservation easements, using the classic “bundle of sticks”
analogy (i.e., each landowner right is part of the bundle),
transfer selected property rights from the landowner to
another party (Harris 1953). Conservation easements have
beenincreasingly used to keep private lands undeveloped and
protect open space and large-scale landscapes in New York’s
Adirondack Park. Conservation easements are permanent
legal agreements purchased by New York State or donated
by the landowner that are recorded with the property deed
and are binding on future landowners (Wright 1993). Con-
servation easement agreements convey property rights from
the landowner to the state in perpetuity and the specifics
of that agreement are individual and vary in purpose. The
use of conservation easements in the Adirondack Park has
been in practice for over two decades and while many claim
these easements to be a beneficial conservation approach, it
is not without serious controversy and debate (Porter et al.
2009). Proponents point to protection of natural resource and
landscape values such as open space, scenic areas, wetlands,
riparian areas, critical ecosystems, water quality, wildlife
and fisheries habitats, and other purposes. Those opposed to
or concerned about the use of conservation easements point
to such issues as the lack of the capacity of state agencies to
manage additional lands, potential restrictions on forest har-
vesting practices, potential reduced local land tax revenues,
or concern for additional recreation impacts on public lands
that adjoin conservation easement access points.

By 2012, the Adirondack Park included 2.5 million acres
(1 million ha) of state-owned land and 3 million acres (1.2
million ha) of private lands; over 781,000 acres (316,194
ha) of these private lands are under publicly held conser-
vation easement (Weaver 2013, personal communication).
Private landowners include commercial forest and agricul-
tural owners, second homeowners, residential landowners,
conservation organizations, educational institutions, and
others. Landowners enter into these conservation easement
agreements for a variety of reasons (such as property tax
benefits) and maintain continued private ownership and
traditional uses, such as agriculture and forestry, as long
as the conservation goals of the agreement are met. Many of
the forestlands are under sustainable forestry management
plans certified by third party organizations (e.g., Sustainable
Forestry Initiative). The state takes on the responsibility of
maintaining the terms of the agreement (such as planning
and managing for public or recreation access where allowed)
and other rights granted under the agreement. The terms
and conditions of each agreement are unique depending
on the purposes for entering into the agreement; however,
there are some common components that have merged to
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meet multiple objectives of both parties (e.g., conserving
open space and unique habitats) in the Adirondack Park
and the northern forest area of New York State (Figure 1).

Conservation Easement Grantor
Motivations

The acquisition of conservation easements, rather than fee
simple purchase or allowing subdivision and development,
has been identified in many cases as a favorable alternative
for conserving forestland in the Adirondack Park (Hubacek
et al. 2002). Harris et al. (2012) reviewed the perception of
property rights within the Adirondack Park and speculates
that as a result of the multiple stakeholders influencing
conservation easement acquisition, easements now repre-
sent community values rather than just a civil liberty in
property rights ownership. Existing academic literature on
the subject of granting conservation easements consists of
conceptual works and a growing number of empirical case
studies. Each case represents a specific locale and land-
use scenario that contributes to the mosaic of knowledge
concerning landowners’ motivations for encumbering their
land (Brenner et al. 2013).

Koontz (2001) speculates that existing literature ad-
dressing landowner motivations to grant a conservation
easement may overly generalize behavior. A review of this
literature yields results that often contradict one another,
represented by a collection of individual cases that inform
specific locations and land uses. Study results have identi-
fied both financial and non-financial factors as the primary
influences on landowners who grant a conservation ease-
ment. Koontz (2001) studied financial versus non-financial
landowner motivations, determining that 80% of land use
decisions were motivated by non-monetary rather than fi-
nancial considerations. Anderson and King (2004) utilized
alaboratory to study motivations, contrarily finding partici-
pants conserved their lands at the point of greatest financial
incentive. LeVert et al. (2009) supported the notion that
granting a conservation easement is primarily an economic
decision; however, he reported education and environmental
ethics as secondary influences. Financial benefits associated
with granting a conservation easementinclude revenue from
the sale of the easement and potential for reduced income,
estate, and/or property taxes (Bick and Haney 2001).

Kabii and Horwitz (2006) summarized existing research
concerning landowner motivations for granting easementsin
a conceptual model. They identified private property rights
and nature conservation equity as negatively related to
granting conservation easements, and nature conservation
ethic and confidence in permanent covenant mechanisms
as positively related to granting an easement. They also
identified economic dependence on property and personal
financial conditions as an influence on a landowner decision
to grant an easement or not. A list of other factors which
have been studied includes:

¢ length of property ownership (positive relationship) and
distance of the conservation easement land from the
property on which owners live (negative relationship)
(Rickenbach and Kittredge 2009);

e attachment to land (negative relationship) (Farmer et
al. 2011; Gruver 2010; Keske et al. 2011);
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e desire to control land use down the road (positive rela-
tionship) (Gruver 2010; Miller et al. 2011);

e desire to conserve open space and wildlife habitat (posi-
tive relationship) (Miller et al. 2011);

e size of property (positive relationship) (Koontz 2001);

e whether a term or perpetual easement is more likely to
be granted (term is more likely);

e importance of conservation within the community (posi-
tive relationship); and

e inclusion of public access terms within the easement
(negative relationship) (McGaffin and Graham 2009).

The demographic characteristics of landowners have also
been studied, but often yield inconsistent statistical results:

e landowner income (positive relationship),

e education level (positive relationship),

e age (positive relationship) (Farmer et al. 2011; Keske
et al. 2011); and

e gender (males more likely) (Kabii and Horwitz 2006).

Notably missing from published literature are studies
that address institutional landowners, such as Real Estate
Investment Trusts (REITSs), Timber Investment Management
Organizations (TIMOs), and timber management companies.
These landowners own and manage the majority of acreage
encumbered by conservation easements in the Adirondack
Park, and own land primarily as an investment, something
which is not always true of family forestland owners. Ad-
ditionally, conservation easement grantor satisfaction is a
topic worth studying in the Adirondack Park, as well as an
analysis of the inclusion of specific terms in easement deeds
and subsequent landowner satisfaction.

Conservation Easement Grantors in
the Adirondack Park

Bick (1996) studied northern New York forestland owners
and identified the primary reasons for granting conserva-
tion easements to be the prevention of development, tax
considerations, financial benefits, and the protection of
open space. Financial considerations of cash payment, in-
come tax deductions, lower estate tax burdens, and lower
property assessments were identified as factors encouraging
easement adoption, while loss of value in terms of develop-
ment rights, loss of timber income, costs of compliance with
easement, and unpredicted effects on property value were
identified as discouraging factors. Feinberg (1997) found that
easement grantors were motivated primarily by personal
attachment to the land, altruism, and stewardship, while
social pressures and financial benefits were not identified
as significant influences.

Nowak (2012) used a hybrid of Kabii and Horwitz’s (2006)
model and sociological theory (Theory of Planned Behavior)
to evaluate a conceptual model of factors influencing the
granting of easements by forestland owners in the Adiron-
dack Park. Results suggest that residential landowners
within the park who had a more positive attitude towards
easements were generally older, felt less strongly about
the importance of private property rights, and were more
confident in conservation easements as a means to perma-
nently conserve their land. Those who perceived their peers
as viewing conservation easements favorably (also shown
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to increase intent to grant an easement) were again, more
confident in conservation easements.

Bick (1996) interviewed northern forest region landowners
in New York who had granted easements. Owners expressed
overall satisfaction with the terms of their current ease-
ment, and most said they would consider buying another
property encumbered by a conservation easement or add-
ing an easement to other land they owned. Feinberg (1997)
surveyed forestland conservation easement grantors in the
northeast, finding that, in general, grantors were satisfied
with the easement encumbering their land. Grantors were
more satisfied with easements on their land than successive
landowners; portions of both grantors (19%) and successive
owners (37%) expressed a desire to change the terms of an
existing easement, if allowed. Grantors also identified that
money and time requirements in the granting process were
points of dissatisfaction. Feinberg (1997) reported that 20%
of successive landowners of property encumbered by conser-
vation easements were dissatisfied with the terms of their
easement, and 25% felt they were restricted from carrying
out activities due to the easement. These results suggest
that the lower satisfaction of future conservation easement
landowners may be noteworthy; however, the specific terms
of an existing conservation easement that were not agreeable
tosuccessive landowners were not identified (Feinberg 1997).

Values and Economics

The State of New York and its Department of Environmen-
tal Conservation (NYSDEC) have policies and programs in
place for the protection of open space and workinglandscapes.
It is widely recognized that both public and private lands
provide open space benefits (Harper and Crow 2006). The
main objective ofthe NYSDEC’s conservation easement pro-
gram is “to allow the purchase of easements over productive
forest land so that landowners are paid to limit their right
to develop their land, while retaining it as private property
dedicated toresource use” (NYSDEC 2009). Thus, both public
and private lands can provide open space benefits.

Purchasing conservation easements from private land-
owners allows the state to protect open space in a cost ef-
fective manner, with prices that are usually less than half
of those for outright land purchase. Private land purchased
outright in the Adirondack Park must become part of the
state’s constitutionally protected Forest Preserve, preclud-
ing timber harvesting. This lower acquisition cost allows the
open space protection of more private land area. Accepting
donated conservation easements, while not cost-free, is also
fiscally prudent. In both cases, properties remain part of the
working landscape, but their future development potential
is eliminated or diminished. Since 1995, “the State has
invested more than $100 million to purchase working for-
est conservation easements on three quarters of a million
acres of productive private forest lands to ensure continued
sustainable forestry on these private lands” (NYSDEC 2010).

Conservation easements have lower recurring costs to
the state than forest preserve lands. The State of New York
makes a payment in lieu of taxes to local governments on
its Forest Preserve holdings. Although it pays taxes based
on the assessed full value of the lands it owns, it pays only
a portion of the land-based tax assessment on conservation
easement lands.
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As an open space protection agent, the state is the pri-
mary market for purchasing conservation easements and a
significant player in the market for donated easements. This
market opportunity allows both sellers (generally larger or
multiple parcels) and donors (usually families with smaller
holdings) to grant conservation easements as one means
of realizing their land ownership and management goals.

Private forestland in this region has multiple uses. The
highest and best use of most forestland has been joint produc-
tion of both timber and amenities, with limited development
potential also being a significant aspect with sales value.
Landowners realize these values in several ways. Industrial
landowners who grow timber to supply pulp mills and saw-
mills realize amenity values through revenues generated
by sport hunting and fishing leases. Private landowners
(primarily families) realized revenue from occasional tim-
ber sales and amenity value through their on-site uses and
existence values. Due to the increase in the cost of holding
property, shifts in the management philosophies of timber
and forestland companies, and the generational transfers
of private land ownerships, landowners are motivated to
look for alternative means of realizing a property’s values.

Industrial forest landowners have given way to more
timberland investment management organizations (TI-
MOs), real estate investment trusts (REITs), and other
land investors. Industrial landowners secured their timber
supply through agreements that are bound to the proper-
ties they sold. Investment owners paid a price that reflects
the ability of the land to produce timber, supply recreation,
and be subject to a certain amount of large lot development.
With their primary motivation being timber management
for revenue, conservation easement sales have provided a
very good way to recoup the portion of their investment that
was tied up in recreation and development rights. A cash
influx from the sale early in long-term investment increases
the rate of return. The conservation easements purchased
by the state limit development rights and provide varying
amount of public recreation access. When a TIMO or REIT
is involved, an easement will usually be sold rather than
donated (Hickman 2007); recreation access is an important
determinant of sale prices. Few donated conservation ease-
ments contain significant public recreation rights.

Family landowners face financial pressure in high land-
ownership holding costs and in trying to achieving inter-
generational transfers of their held lands. Rising property
taxes make it difficult to balance timber revenues and their
on-site enjoyment of the property with costs. The sale of
conservation easements may provide the revenue necessary
to settle family equity issues and allow continued steward-
ship of the land, with lower holding costs. The same is true
of donated conservation easements, except that there is no
cash influx. “State law also provides tax credits applicable to
State income tax obligations for State taxpayers who donate
conservation easements” (Dinapoli 2010). The combination of
income, estate, and property tax benefits may be sufficient
to accomplish succession and private land protection goals.

Often the grant of a conservation easement in the Adiron-
dack Park is facilitated by the involvement of nongovern-
mental organization (NGO) land trusts (e.g., The Nature
Conservancy). NGOs may purchase or accept conservation
easements that are destined for the State of New York,
serving as an intermediary landowner until the state can
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work through their bureaucratic processes to purchase the
easement. In other cases, these NGO entities will purchase
land outright, negotiating a conservation easement with the
state and a willing purchaser of the encumbered property.
These timely transactions serve to meet open space protec-
tion goals when time is of the essence.

Conservation Easement Deeds

Conservation easements are a less-than-fee ownership
interest in land and are conveyed with a deed that makes
them part of the public record in a county clerk’s office.
Though conservation easements are often referred to as
agreements, this term fails to convey the full division of
interests in a property that become forever separated and
the manner in which all future owners of these rights are
encumbered. Conservation easements have evolved to in-
cluded very detailed deeds that attempt to prescribe and
address all future uses of the property.

The length, details, and formats of conservation ease-
ment deeds vary, but there are several categories of items
found in each. These include a statement of purpose (with
accompanying boilerplate), restrictions (actions the grantor
is prohibited from orlimited in doing), affirmative rights (on-
site rights of the grantee), reserved rights (rights retained
by the grantor and often listed as exceptions to restrictions),
and terms and conditions (administrative requirements,
liability, amendments, etc.). Some deeds list these items in
distinct sections and others follow a less structured format.

Conservation easement deeds began to exhibit more
uniform levels of detail when the Internal Revenue Service
(IRS) approved charitable contributions for conservation
purposes in 1976. Acceptable purposes to the IRS include
public recreation and education, protection of ecosystems,
and preservation of open space for the scenic enjoyment of
the general public. All such purposes mustbe consistent with
a federal, state, or local policy. The core elements of most
donated conservation easements arise from IRS require-
ments. Fairly strict requirements must be met to qualify for
a charitable deduction. The IRS provides detailed direction
for the auditing of donated conservation easements (Inter-
nal Revenue Service 2012). Common restrictions include
those on development and subdivision, mining, alteration
of surface topography, dumping, and billboards. Mobile
homes, exterior lighting, and commercial recreation are
often restricted. All restrictions are subject to the grantor’s
enumerated reserved rights.

Deeds often contain a blanket reserved right for uses
consistent with the purpose of the easement that are not
specifically prohibited. Specific reserved rights can be
very detailed. In general, reserved rights for development
are carefully defined to distinguish them from the overall
restrictions. A statement of purpose can be a key element
of a deed or it can simply be boilerplate. One manner of
dealing with future uncertainties in the deed is to condition
interpretations of restrictions and reserved rights on their
being consistent with the stated purpose of the easement.
A statement of conservation values present on the property
has similar potential weight.

Affirmativerightsin the earliest round of donated conserva-
tion easements in the Adirondack Park area were generally
limited to grantee inspections (with prior notice). In some
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casesvery limited publicrecreation access was conveyed (e.g.,
trail corridor) along with the rights to do scientificand nature
studies, and aright of the grantee to view the property. When
New York State began purchasing conservation easements
for the dual purpose of open space protection and providing
public recreation opportunities, affirmative rights in deeds
became much more detailed. The NYSDEC and landowners
have refined these details through trial and error over the
past 25 years. In some cases, broad public access for wild
land recreation opportunities is granted and, in others, only
limited rights (spatially, seasonally, or by use) are granted.
Recreation rights are subject to a grantee management plan
that must be approved by the grantor (or its successors).

Detailed affirmative rights require a continuousinteraction
between grantors and grantees. This relationship transcends
the initial grant and is carried forward by future owners
and agency staff. This association can call for cooperative
interpretation of easement details. Terms and conditions
within deeds include a collection of legal and administrative
considerations, such as that the easement is perpetual (al-
most always) and binding of subsequent owners. Notification
terms forinteractions and property tax burdens areincluded.
Liability protection is discussed. Early deeds indemnified
only grantees — subsequent deeds indemnify both parties.
Language for these considerations is more detailed when
public access rights are conveyed.

Large working forests were protected as open space when
the state purchased conservation easements. The largest of
these contain many parcels and span multiple jurisdictions.
Deeds for easements on lands managed as working forests
show significant evolution over early ones, both in details
of affirmative rights and in promotion of land management
standards in restrictions. Timberland Investment Manage-
ment Organizations and similar investors have retained
certain recreation rights because they provide annual rev-
enues. The challenge to the state has been to acquire limited
recreation rights and then administer them into the future.
Deeds cannot always address the specifics involved, and so
references to management plans and the planning process
are embedded.

Land management standards promoted through deed
restrictions are most evident in management plan require-
ments, and while sometimes listed as conditions to reserved
rights, they are clearly restrictions. Initially deeds specified
a requirement for a forest management plan that was sub-
ject to state approval. As the NYSDEC gained experience in
working with these requirements, the content and duration
of these plans were carefully spelled out in newer deeds.
Third party certification (such as the Forest Stewardship
Council) has grown in popularity and is now presented as
an alternative to state approval for management plans. This
option appealslargely to TIMOs and other large landowners
who were pursuing it anyway, but may represent an added
expense for some landowners.

Conservation Easements in the
Adirondack Park

There are currently 781,000 total acres (316,194 ha) of
conservation easement land within the Adirondack Park.
This total includes 168 separate tracts of land encumbered
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by 181 separate deeds between New York State and approxi-
mately 128 separate landowners (Weaver 2013, personal
communication). The conservation easements within the
Adirondack Park are each unique agreements, but most
center on development and recreation rights, and forest
management goals. Ofthe total number of encumbered acres,
560,000 acres (226,720 ha) are third-party certified to meet
sustainable forestry management language specified by the
conservation easement deed: 50,000 acres (20,243 ha) are
Sustainable Forestry Initiative (SFI) certified, 70,000 acres
(28,340 ha) are Forest Stewardship Council (FSC) certified,
and 440,000 acres (178,138 ha) of certified by both the SFI
and FSC (May 2013, personal communication).

Erikson (2009) suggests that conservation easements
were first adapted by New York State in the 1990s and
early twenty-first century to implement a conservation
policy that sought to curtail development rights on large
forested tracts while increasing opportunities for public ac-
cess in the Adirondack Park. Early easement agreements
created a category of land, neither wholly private nor wholly
public, that altered the long standing tradition of exclusive
ownership which had become ingrained in the Adirondack
Park culture since its inception (Harris et al. 2012). Besides
securing lands from development and ensuring them as
economically viable working forests, recreational reasons
were additional impetus for the growth of easements in the
Adirondack Park. There was already precedence for this
trend on some of these lands; hunting and camp leases are
along-standing historical tradition in the Adirondack Park.

Restrictions on some earlier easement deeds failed to
account for the social impacts associated with recreational
use of the land. When New York State entered into ease-
ment agreements with the Champion International Paper
Company in 1998 (International Paper 2005), it stipulated
that the leases on 48 hunting camps be extinguished (Green
et al. 2004). Lease holders argued that they lost important
recreational privileges and the experiences derived from
them. It has been suggested that the consequences to hunt-
ing club members were not properly evaluated by parties to
the easement (Property Rights Foundation of America Inc.
1999). In subsequent years, New York State has reversed
its position regarding the value of camp lessees as stewards
of the property (NYSDEC 2012). The recent renegotiation of
the original Champion easement agreement with the current
landowner (Heartwood Forestland Fund) reflects this trend
as it allows the landowner to continue leasing recreational
camps on former Champion lands within the Adirondack Park
(NYSDEC 2013a). This evolution in planning and manage-
ment strategy can be viewed through changes to the Tooley
Pond easement. Located in St. Lawrence County, the Tooley
Pond Easement covers 25,000 acres (10,121 ha) abutting 6,000
acres (2,429 ha) of forest preserve which buffer a 16-mile
(25.8 km) stretch of the scenically designated South Branch
of the Grass River, and includes 220 private camp buildings
(NYSDEC 2013b). The historic lease camps located on the
property were originally scheduled to be removed in 2014,
but this was changed in an amended conservation easement
deed. In exchange for the right to retain lease camps on the
property, the landowner relinquished exclusive access dur-
ing the fall hunting seasons. The property will now be open
to the general public as well as lessees.
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Analysis over time of early easements demonstrates some
important changes (Gustanski and Squires 2000). For ex-
ample, newer easements have become increasingly focused
on restricting subdivision. Subdivision of a property can
create the problem of having to maintain land management
relationships with multiple landowners. These subdivisions
of the original parcel, under a conservation easement, frag-
ment land management and complicate matters such as
inventory and monitoring for the resource limited agencies
charged with maintaining them (Rissman et al. 2007). Le-
gal professionals have noted difficulties in maintaining the
perpetual nature of conservation easements (McLaughlin
2005). Contemporary conservation situations attest to the
challenges involved with amending and terminating per-
petual conservation easements in the face of changing eco-
nomic conditions, landscapes perspectives, climate change,
and public interests (Jay 2012). Issues encountered during
the Champion land conservation easement renegotiation
convinced New York State to develop a process and prepare
guidelines for the NYSDEC to follow if the modification or
termination of a NYSDEC held conservation easement is
warranted in the future (NYSDEC 2012 and 2013c).

Despite the seemingly cautionary trends regarding subdivi-
sion and term lengths, NYSDEC continues to view conserva-
tion easements as a productive strategy for land conservation
(NYSDEC 2013d). The three tracts that comprise the greater
Elk Lake Conservation Easement complex (the original Elk
Lake preserve, the Elk Lake conservation easement, and the
adjoining Elk Lake-Three Brothers conservation easement)
further illustrate the evolution of easement development
and management within the Adirondack Park. Vested in
November of 1963, the original Elk Lake Preserve Ease-
ment was the first conservation easement recorded in New
York State and comprised 1,565 acres (634 ha) of shoreline,
islands, and lake bed. The conservation easement deed was
developed “for the purpose of preserving the natural scenic
beauty thereof all lands affected by the aforesaid easement”
(Deed dated July 31, 1963). The conservation easement of
2012 added an additional 10,713 (4,337 ha) acres to the
greater Elk Lake Conservation Easement complex. Terms of
the conservation easement convey development and public
recreation rights to New York State and require that Elk
Lake Land, Inc., when harvesting timber on the protected
property, follow established principles of sustainable forestry
(Knight 2013). A major goal in the expansion of the Elk Lake
holding was to buffer adjacent Forest Preserve lands from
potential development while increasing public access to the
adjoining High Peaks and Dix Mountain Wilderness Areas
(Protect the Adirondacks 2013).

Conclusion

Conservation easements remain controversial to some
people; however, conservation easements are evolving as
legal documents for conveying selected property rights from
private landowners into NYSDEC management in the Ad-
irondack Park. Conservation easements are often referred
to as agreements; however, this term fails to convey the
full division of interests in a property that become forever
separated and the manner in which all future owners of
these rights are encumbered. Changes and amendments to

155



Dawson, Bick, D’Luhosch, Nowak, and Kuehn

existing conservation easements, incorporation of lessons
learned, and careful negotiations via new acquisitions and
amended conservation easements suggest that conservation
easements will continue to play an important role in the
growing history of land use in the Adirondack Park. The
781,000 acres (316,194 ha) of conservation easement land
within the Adirondack Park represents a 24% overall increase
in the total lands protected under NYSDEC management in
the Adirondack Park. Conservation easements will continue
to offer protection of natural resource and landscape values
such as open space, scenic areas, wetlands, riparian areas,
critical ecosystems, water quality, wildlife and fisheries
habitats, and other purposes (e.g., preservation).
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